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Rml Federal communicleion- Commi••ion
Impl.ment.t~on o~ Sect10n 309(j) of the

Commun1cac1ona Act .- Competitive B1dd!ng
Paperwork Re~uct1on Act Submiasion (SF 83)

dated APril 4" 1224 _

Dear Mr. rain:

I am wr1~iD; on ~.half of the A••oeiat1on of Indep.ndent
Designated Ent1t11' (nAIDE") to oppose portion. of tn. Paperwcr~
~e~uction Act .~mi••1on (SF 83 dated APril 2&, 1994) of the
l"edlSral Communications Commi.licn ("FCC") w1th re~ct to the
1CC'. propo••d impl.mentation o~ sec~1on 30i(j) of the Communi­
oation. Act of 1934, al amended. Seetion 10~(j) permits the FCC
to uae comp.titive §id41n~ (i.e., auction.} to s.lect liceu.ees
tor certain classes of radio-station lio.n•••.

AIDE .ep~.aeQt. ·D••igna~.~ Znt~~i••• R.~.lviDg
.xpltc!~ It.tutory ~roteGt1on UD4e~ S.c'ioa 30,tj).

In adopting Section 30~(j) of the Communications ACe,
Congress Ipecifi&d chat an ob~.Q~iv. of co~.titive bid~ng wal
tOI

Promctr.j economic oppor:unity Aa~ compet1t1on and
ensurr.] that new and innovat~ve technologie8 are
reaaily acce.aib1e to ehe Ame~ican people by avoiding
exce••ive cone.nt~ation of licen.ea and by ~i•••minat­
in~ licenses .mcn~ a ~id. va%iety of applicants, in­
elu4ing small b~~ne.c•• , rural talephone ~ompa~i•• ,

I ('-.E-.u-
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and bueineeee. owned by members of minQr~ty ~~cup. and
women .... '"

To 1mplement thi. gOll, OOn;r••• ~8quired the FCC, in it. imple­
mentation ot competi~1ve ~1dd1nq ~.gu:ations. to:

Ensure tha~ small Dus1ne••••. rural telephone compa­
nia.. and bu~in••••• Qwne~ ~y me~ra of ~inority
grQuPQ an4 women are g1ven ehe opportunity to partici­
pate in ~ha ~%cvi.ion of spectrum-ba.ed oarvic•• , ~nd
for luch purPo••• , con.idar the u•• of ta~ certifi­
cat•• , oiQding p%eferancee, and other procedure•.•..~

AI~; ie ~n unincorporated •••oc1&t~on, with member.hip limited tQ
person. and entit1ea clas.ified a8 "o-eign.tea Entities" under
Section 309(j) ot the Communica~iona Act. Various AlD! memb•••
have extensive legal, technieal, financial, end ~Qmmunica~ion&

back..rcund. . Many have own.1i or mana1ied .mall ~Wline•••s, and
understand the 8pecial need. and problems or small ana .care-up
busine.see. The women an~ minor1ty ~OS me~er. a1eo know chQ
un1que bur~ens wh1Ch they bear. Accordingly, A:~E hal. special
expertise t~ comment upon tha lCC'9 au~t1on rul•• from ~h.

perspective of the various Oe,ignatea tn~1t1e•.

11IUI~8DCY 0lIl aeview ot the PCC'. leque.t
•• ua~%r~ee4 ~4 C~~14 ~zoQUG. POOE ~.oi.~Ofta&kl= ••

~ a ehre.hold matter, AIDE oppo.e. the FCC'. raque.e for
emergency clearance ot its Paperwork Reduction Act approval.
Although the FCC attempts to portray OMS approval... tbe lest
roadblock to its holding auctions, the facta are otherw!.e.

Specifically. the FCC has adopted ~uction rule. for only two
of the radio service. (Narrowband Personal C~1cat1on. Service
(NB/PCS ft

) and Interactive video and Data Service ("IVDS"») for
which it has competi~1V8 bidding author1ty( and those rule. have
not yet been finalized, released l or aubmitted for OMS approval.
Follow1n; the1r relea8e, they will be subject ~o a atatu~ory 30­
day period for recon8ideration or appeal. Hi8torieally, the
1n1e1al sat ot '.ticion8 tor Recons1deration ot any major FCC
rulemaking deci.ion reveals at l@aat ona auhstantial proQlam
which tne ~CC must addrea. in a r.Qonsida~.tion 4ee1.ion.

1/ S.c:tion 309 (j) C:&) C3a) _

11 Section 303 (j) (4) (D) •
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At this poine, the FCC hal not adopted any .ddi~ional

auction rule. for any othar .ervic., inelud1ng both Broadband PCS
("BB/PCS") and unlerved-a.rea. cellular. (Ba/ieS is the "biq­
ticket R service upon which mOlt cf the FY lSi4 revenue proje~­
t1on3 are ba8ed1 when the ••/PCS rules are delayed. 80 are ~he
BB/PCS auction•. ) Nor hal the FCC adopted any app11cat1on
proce••1ng rules tor PC" AI wlth NI/PCS, each of tho.e sets ot
complex rules require. finalization and public distribution, and
each will ~e lubject to recon.ldera~1cn, appeal, and OM5 approval
und.r tha ~ap@rworlt Reduc:tiot. Ac:t.

f1nally, $vQn if all the rul•• where adopted, relea,.d,
approved, andEre. from .ubltantial problem. r8quirins reoonsid­
eration, the FCC ,till could not hold aUQ~ion.. It doe.n't have
an auctioneer! ixcept for ~8/pcS (which h.e a limited-revenue
exception to permit Seot1on 8(.) cont~aot1ngj I a full goY.rn~ent
p~ocurement cycl. i. required to contract lor auction••r ••rvic­
•• / and the PCC'. contracting notice haa net yet been finaliz.d
or published in the Commerce !u.in••• Daily.

In 8hort, the 'CC'. rsquesc tor emergency clearance appears
eo be mot1vate~ not by a nee~ tor eXPe~1tlon, but rather 51 an
attempt to ev&~e OMB's normal 60-day clearance process tor an
extremely c:ornplAX .et of i ••u.' .1/ 'gor axampl., the i'CC' g. ~lph

Haller, Chief of the PCC's ?CS/Auct.on T5S~ Force (and lignatory
of the FCC'a Raqu•• t at i ••ue here), publioly da.ori~e. the pee'.
proposed Auctionl a. ~the mOlt complex auct1on. ever to be held. n

Th. FCC cite. the great level of public comment which i~ reoeived
en the auction proposal as somehow ju.tifying .~edited review.
To the oonerary, the level of public comment ind~cat •• tha~ the
issue. are complex and controversial, and even more worthy than
usual of an independent OMa approval.

TAe rec'. P~opo.a1 to ~~1~e g.sigaate4 Bn~iti••
to Kab P~.·Bi4 aU»'zoo:t Paymente- aeS Joet-.i.e! %)own

••yments Ie Contrary tQ ••ction SOt{j).

As d.scribed by ~he FCC, a winning bidder will make its
payments in three stages. First, all bidder. (including Oe.1;-

~ Indeed. ~he pee appeared :0 limit public comment 6n ice
propoaal within the expedited review period by filing iter6qUeat
wi~h OMB on Thur.~ay, April 28, buc v.icing until Monday,:MAY 2,
to iaaue public notice of ita filing. Purther, ~h. r~c'. copy
eontraetor (~t. ~e.1gnated .oure. for p~lic d~atr1~ut1Qn 0: the
r.qua8t) did not r ••pond to our order fQ~ ~he re~.se (ma~. on
the morning ot May 3) unt~l Thura4ay, May $. !
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nat*d Entities} will rr.alce an "upfront paY1l\ar.t ll .~al 1:0 $0. O~ per
pop per MHz (w1~h no maximum p.ymenc bU~ not lesl than $2,SOOl in
order to aualify to bid in an aUet1on, the winner'. u~tron~
paym4nt will be applied against its down payment and the lo••re'
upfront payments ref\.Lnclecl or rea~pli.d.il Secon<1. tne winning
bIdder will mak_ a ~o, clown paymen: on it. winning bi4, Ie•• the
amount of its up-front paymenta. 11 Third, following th. ~rant
of the w1nn1ng bidder'. application, the winning oidda~ will pay
the remaining 90\ of the bid. it

In che aase of Deaignated intitie$, ~h. FCC pr~po8e. to
redu~. ehe down payment CO lOt and allow paymenc of the remaining
90t of the bid in 1nstallmenea over the 11oen•• term, w1th
interest a~ the rate tor V.S. Treasury ob11gations of maturity
.qu~l to the licenme t.rm. V However. ~h. vce propoae. to ·only
allow in.tall~er.t payment. for 11oen8e~ in cho.e smaller .peccrum
block. that are moat likely tc match the bU8ine•• objectlve. of
bopa fi" small :Cus~neS8I!s.1111 While the FCC al.o prcpo••• to
••tabl~.h incremental Diddin~ credit. and/or ••t aside .ome
.pactrum ~or c~s~gnated Entities in 80m. radio .erv1ce., the
FCC'. bid-pa~n~ .y.tem fo~ Designated ~ntities cannot be
reconciled with the legi.lative intant or term. ot seetioh
30'(:') .

In thie oontext, OMS ahould note that ~he Delignated Enti­
tiel bec~me qdesignated" in l.rge pa=~ becauge they are aUbstAn­
tially under-repre••nted 88 FCC lice~.ee.. One o~ the principal
eauees of that und.r~repz•••ntstiQn is thei~ lack at acce•• eo
capital. ~hu.1 the FCC's propo••l to requlre .ubatantial:
"upf:ont payments II too Cf\lalify ~B II. o1dder- eff.c:eiv~ly prevents
D••i;n_tad Entic1es ~rorn bidding, and thua perpetuate. the harm.
Which Congress sought to Qor~ect.

-
~ IAA FCC'. untitled de.cr1pt1on of the competitive

bidding process (attached to its SF iJ) (·De.~ription"), "~6-JO.

i/ De.cription, 1)0.

if !>e.<:~J.p~ion, .12. i

i

V Oe8cr1pt1an, "43-44. AIDE would ••-ume tha~ che inter­
Qat rate would be ftxed aa of ~h. aate at licen.in;, a. wo~ld

that of • Trea.ury obligation 1c.el!, rather than float wi~h
change. in 1n~Qrlll.t :rat... t)eaignAt.ed Entities need eh. c~h:'eain.-
ty of a fixed. :L.ne.r••t pClyment. .

~ Oes~ription, ~'3.
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For example, ~d.r the FCC'. propoaall a Designated Snt1ty
eee~1=g to bi~ on a 40 MH~ aa/pcs lie.n•••• for whieh it~ ~~uld
hav~ a prefercnQe -- WQuld be r8~~r.c eo make an $1 m1111or. up­
front payment to make a bid which, if eueae••ful, could be paid
on -:he installment plan. V However, the FCC d.efin•• a "fiJ~ll
business" (the princ1pal clas. of De.ignated intiti•• ) &Q havins
a r.~t wcr~h not exceeding $f million and an average aftar-tax n.t
income of $2 million.~ It will be extremely d~fficult and
cOS~ly, i~ not simply impo••iblc, fo~ a '6 million oompany to
make an $8 mil110n up-front payment. Lawfully, ~he FCC oannot
require a Designated ~ntity to m~~e more than a nominal up-front
payment in order to become an eligible ~iQder.

Th. ~CC'. propo.al that it be perm1tted ~o dec1ae which
auction. it will perm1t o.a1gnated ~ntit1e8 to ma~e installment
payment. i. equally trc~l••ome. If ~hl. propoaal had been
effective in the late 1960'. when then-infant Mel WSI ge~~1ng its
firae miorowave liean••• , the FCC OQ~ld have e&.~.y (and Unknow­
ingly) killed off what has become a driving force in tel~ommuni­
c~tion8. Giving the FCC the authori~y ~o tilt th. auctidb
process for (or against) Designated En:1ti•• will polit1qize
auction rulemakings, represent poer public poliQy, and violate
Section 309(j).

The FCC'. proposed system of up-front paym~nts also ;appearl
to be colored by its expectat1cns for subatantial revenue for ~CS.

liean8ing. In many caael, luch al common-carrier paging, and
perhap. SMR8 and PCP., the w1nn1nq ~id is likely to be 1••• ehan
the requiraa up-front ~aym.nt. For all entit1t., the rcq .hould
aocept any leval c! up-tront payment ta••uming that up-f~ont

payment. are in fact required), provided that the p&ymen~ ia the
lesser of ~o, of the Didd,r'a high.at ~i4 or ~be amoun~ d:herw1,e
required by th. ~cc. No depoQit Qhould ba raquirad fer bid. of
leBe than aQme nQmi~.l amount, Qay $10,000.

Pinally, AIDi qua.tiona the iCC', atatutory authQri~y to
require 4ny up-front p~ymente at all.~ The ~CC'a ju.ti~ic&-

I
at Thi. propoeal can only call to m1nd the oft-quc~.d maxim

~h.t IIsoth the r1c;h and the poor have the opportunity to [al.ep
un~.r ~r1d9.a.M I

I
I

~ AlOE alao opposee ~e Qr~conian the FCC'. propoa~l to
ke.p the ent~re ~o. or 20t down payment if the highest bidde~'a

(ccmt:lnuecL .. l

I
I
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For example, under the FCC'. propoaall a Designated Bnt1t·
.eek1~g to bid on & ~O MH~ ;;/PCS liceAae •• for which it~ c~ul~
h.~ a prefercnc::e - - wculd be re<i\ol~recl to malee an $1 ft\11l1or. UI
front payment to make a bid wnioh, if lucc•••ful, could he pai,
on :he in.tallment plan. V However, the poe d.efine. a "amall
DUlin••• " (the principal el••• of ~••ignaced int1ti•• ) Aa havir
a nee wor~h not ex~eedin9 ~6 million and an average after-tax :
income of $2 mil1ion.~ It will be extremely difficult and
COS~ly, it not simply impo••ible, for a 'S million company to
make an $8 milllon up-front payment. Lavfully, the FCC cannot
require a ~.81gnate4 !n~i~y to make more than 5 nominal up-fro:
payment in order ~o become an eligible bidder.

fh. pee'. propo.al that it be permitted ~o dec1de which
a~ction. it will perm1t o..1gna~e~ ~ntit1e8 to ma~e 1nstallment
payment. i. equally trouble.om.. It ~h1a proposal ha4 ~een

effective in the late 19&0'. when then-infant Me! was g.t~1ng
firae m1a~.ve lie~•• , the FCC oould have e&.~ly (and Unkno'
ingly) killed off what has become a driving force i~ tel~~
catione. Giving the FCC the &uthori~y to tilt ~he aucti~

process for (or againlt) Designated En:iti•• will polit1dize
auction rulemakings} repreeent poor public policy, and violate
Section 309(j).

The FCC'. proposed BYltlm of up-front payments alloappea:
to be colored ~y 1tl expectation. for 8ub.tantial revenue £0% '
lican8ing. In many ca.e., such a. common-carrier paging, and
perhapeSMR. an~ pcpa, the w1nnlnq bid is likely t~ be 1••• e~

ehe required up-front payment. For all entiC1•• , the rcq Ihou.
aoc.pt any level o~ up-front payment (a••umin; that up-f~cn~

payment. are in fact requi:red), provided that the paymen~ 1. t:
lees6r of ~ot of the ~idd.r'l h1ghe.t bid or ~he amount d~h.rw

required by th. ~CC. No depoQit ~hould be requirad for bids 0:
less than .ome nominal amount, ~~y $10,000.

P1nal1y, AIDE que.tiona the FCC'. atatutory .ut~ori~y to
require any up-front p~yments ~t all.~ Tbe ~CC'. ju.ei~~=a-

II Thi. propo.al can only call to mind tn. oft-quo~.d max
that "Both the r1ch and the poor have the opportunity to .le.p
un~.r Dr~dg••. " I

~ O.scription, 142.

~ AIDE alaQ opposee ~. Qraconian
keep ~h. entire lot or 20t down payment

I

i
the FCC'. prQpo.~l to
if the hi9h.e~ bidder'

{contin.ued.
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eion fer .~ch a p.ym.n~ appears in pare to p~.mi8ed on ~.Y.nue

maximization j (at ~1.eu••ed below) a proh!bited concern. ! Fur­
ther, the FCC'~ conce~ chat the auction will :Arm1nate with ~he

winning bidder unable to pay can be ~••olved by Keeping ~h.
auction open until the grante~ licene. i. final and unapp'eal~ble.

The fCC'. proposal. CD ~uatioa D••l .. aDd I

On WiQni~a·lidde~ Je:elt!e. V!ol.'. ~e le.tutorY,
J~oh1b1tien Again.t =OB.i4e••~iOR o~ aeY8DUW -.x~I.~1CD.

The FCC may not con.id.r the amount of .uc~iQn revenue •• a
substantial factor in this rulemaking. S.~tion J09(j} c~r.:Ully
proscrib•• the FeCI. cQn8ider~tion of auction rev.n~el:

(7) Con.1deration of revenue. 1~ public intereat det~r·

minat1cne.- .

(A) eon.id.~.~~Qn prohi~l~~d.-In making a d.01.~on

pu=suant to Sect10n 303(cl to Assign a band of I

frequencie. to a use for which 11cen&•• or ~~c.
will b. i ••ued purluan: to th18 subsection l andl in
prescribing ~e;ulae1on. ~~.~ant to p.~agraph .
(4) (C) of this sublect10n, thl Commi,.lgn may Dbt
~a'n:c;i~fi~gft~~;~e~~I;~;OfC!~~:!D;:y,_
~ ~rom ~h. u.e of • system ot compe~ tive ci~·

ding under,thi. sub.ection. ,

(8) Consideration limit'd.-In pr.scribin; regul.­
tionl purauant eo p.~agraph (,) (Al o~ th11 lub••c·

~~~£iotr:t:e::t~·;~~y;rtre~~;.b~a;,!;:=lge :!li~ve: ~red9minantls on the expe,tatign of f.de;a1 ~
iiVipue. from : e use ot a Iy.tam of comp.tit1ve
bidding under this lubaection. i

~( ... continued)
.~plic.eicn i. later diemissed as de~.c~i~. In many o&••e, 5
c~.r.;e in the applicable law or other ~tervenini ciro~m.~.ncee
(acme O~ trivial ~5 an error 1n app11~a~1o~ prep.ra~ion) ~.n

caul. an application t6 be d1Imi•••c without applicant ~i.con­
duet. Wh.re miaCQDduct occurs, eh. 41.mi••al It••l~ ~. aJ_uf!i­
cient penalty. In egregiou8 ca••• , th. rcc oa= invoke i~ .
forfeiture ~uthor1ty aga1nBe ~ha v~olative applicant. e~ll

businesses 8imply cannot afford the automatic finane1al p~nalt1es
which the pee propose•.
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I
I

(~ha.i. added.) Th~8, Che FCC muat baa. it. decilionl\ 1n t~18
proceeding upor. traditional pu~11c inter.st factor. and ~h•
•peoific leatutOry objQ~t~ve. of oompetitive bidd1ng, an~ not
revenue maxim1z&t~on. '

AIDB i. trouble4 Dr the repeated theme running tbrc~~h the
ree'. prOpolal, .ugg•• ~ ng that it .ought to adopt rule,'which
rail. the great.at amount of ~evenue•.~ Por example, t~e Fee
propo••• thatt

CIJf Q high ~iQ i. witb4rawn prior to the close of •
• imultanaoua multiple ~ounQ auction, thQ Commie.ion'
w11l impea. a penalty equal to the di:rerence between
tho wi~hQrawn bid and the amount or the winnini bid ....
If & winning bidder defaults atter the clo.e ot lucH an
auction, the defaulting bidder will be required to ~y

the foregoin~ penalty plus three pereent of the·
amoune of the w1nning b14 .v

~hi. ~ul. appear. unn.c••••ry, exoept for revenue max1mi2~t1Qn.

If the winning bidder default., the license remaina for ~.-
lic.nI1ng; the ~cc ha. not lose a ~.v.nue source. i

, I

S1m11arly, ~y .dQpt~ng .o-called ftactiv1ty rul•• p
, the FCC

proposes to re~uire bidder. to participate in all rc~d. 9f
biad1ng tor cert.in lic.neoe. ll) Why 8hould ch. FCC care wheth­
er Dldders p~rticipate in the entire auction, or only at the end
when they might be the high••t bi4der1 '

~~. PCQ'. P~opo••l co'realU4e 1._'l....t. Betwweu
Potential .idderl %1 IDC~!8teAb wL~ .e.t£o. 30'(~1) .

I
The FCC has a well-established policy favo:ing Bettl_menta

between applicant. r1ling mutually exclueive ~ppli~at1onl. In
the cellular context, thi. polioy developed with the FOC'.
acceptance of tull-marxet w1reline ••ttl.meat. in tbe Chiaago an~

ill In add1tion to en. textual diacu••ion here, ~wo ather
exampl•• of prohib1te~ ~v.nue ~aximi.ation ar. ~1eCU8.e~~11n this
letter. On pag•• 4-1, we di.~u•• the PCC'. propoaal to r quire
pre-bidding uptront paym.n~1 without any maximum payment eei­
f1ed. On pag•• 7 w 11, we dieeU8$ tho ree'. refusal to .co ~
••ttlementa ~.:w••n potent1at bidder.. ,

~ oe8or1ption, ~~1', 32-~4. I

~ De8cription/ ~~:3-1S.
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LoB Angele. MSAI in 19a3.~/ AC :hat tim., Commissioner
~e.t artic~l.ted the rec' ••ettlement pclici•• :

[!Jh18 comm18.1on has now twice determined that eettle­
~nta ~y mutually excluI1ve cellular radio applicBn~8
a~e in the public in~er••t, convenience and nec.s.1~y

and. will b...pproveci oy thl1 fCC.... We ha.ve been :
f.ieh~~l to thie par.moune r.g~latQry r ••ponsib111t~ 1n
encouraging oell~lar applioant ceetlement., and thi~
part~o~lar QQttlQment agr••ment .- and tho••••ttl.~
ments whioh I hope will ~cllow on both the w1relin.and
nonwireline aid•• of the .pli~.£r.quenoy o.ll~lar

~llocaeion -- enjoy the full me.sure of the
Comm~.sion'. approv&l.~

i

In applyin~ the lo:tery proc••• to eellula~ applioation.,l the FCC
explicitly retained its policy favoring lull-mark.e .ett~.-

ment•.4V The FCC con.ilcantly hae followed a .iml1a: po~icy
p.rm1t~1ng. if not encourag1ng, .e~~l.ment. with r ••peet ieo all
other ra410 serV1C8~. I

I
Thul, at the t1me congress was con.ider1ng the amen4menca to

ehe Communication. ~t wh~ch wara ulti~t.ly adopted .._~are ot
the omnibus Budget Reconciliation Act o! 1993 ("Budget ~tn)1 the
FCC had a well-••tabliahed ~Qttl.~ent policy. I

I
J

j

;,li Adyanc,d ~~f~~~e ~" 9l FCC ~d $1:'
(3,983) (Chicago);. II 3 n~viee, Ino" ~~ FCC ~d
683 (1983) (I"os Angelel) . :

I

.lJ/ Wi An~eJe.., 'Up;i (~oQ'arty, Separate Statement )1.
~ Celluler Lottery Rule Hiking, 101 fCC 2d 577, §~2

(1984), mo41:1e4, 5' ~ 3~ 407 (1'85), att'd in r.l.Y&Pt~,

MaX;.ll :.l.~om Ply.: Inc. y, pec, 815 F.2d 1551 (D.C.Cit. 198~).
Aqeor4, ir••pe cellular telepbgne company, 1'8' LEXIS 2.~7, *1~

{nOur policy of 'D~cura;ing .ettlements hal enabled us t~ expe-
dit. th. proc•••1Dg of c.llular app11cation. an~ thu. eo~~r1ng

c:ellula¥ ••.-vi'l' ~o i,h. p\:.blic with. minimum of d.elay." , .ff'd,
Maxge11 rl1.cgID Plu., lu;ra, , 58
RR ~d 144) (lgBS) (~ax g8¥tific.t•• 18auea to !~rth.r th FCC'.
pol~QY favoring ~ull·m&rk.t ••~tl.mant.);
an4 Memorandum ~in~~ :~t ~~d.r On i'9QD.i4ara~iQQ, , 7~~ Red
'laS, 6~~1 (l~~~, IIoQniidii.d in part, , 7CC Red 7183 Clii~)
(c.ll~lar un••rved arQ.~) .
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Conwre.8 explicitly affirmed tn. ~CC/ • • ettlement pc11oy.
Specifically, amended Seot1cn 30'(j) (,) o! the Comm~~icition8Ace
contain. chI! tollowing It!t1.11,,. ot con.truct1on':

(51 Rule. of Construction.- Nothing 1n th1. j.­
lection tJ09(j)), or in the 1.1•• of c~mpeti~1v. bi ng,
.ball- .

(A) Alter spectrum allocation criteria and p ~e·
dure. escab11ahed by the other p~ov18ion. of ~hi.
Act; I

• .. \lo

(I) 3. construed to relieve the Commi••ien of Itbe
obli~.ticn in the public: inter•• t to continue ~o
ua•... negotiation ... and other means in ~rder
to avoid mutua: exc:l~8ivity in applieation and j
l1cenl1ng proce.ding..... \

I

The Conference Report accompanying the iuagee Act expla1~d

Section 30' (j) (S) r I
,

i
(SJc1pulae•• that noth1ng in the ~e of compeeitive '
bi4d1ng for the award of licenae. ahall 11ml~ or other­
wi.. affect the requ1remant8 of the Communications A~t
that limit the ri;htl of lic_nsoce, or require the I
Commi •• ion to adhere to othar requlremene•.~ \

!
The•• two provisions in Stction 309(j) (6) clearly 1ndicat. that
congrel. intended the pee to carry forward 1ea .xi.ein~ .ettl.·
mInt policies ,W The mandatad "u.a rot] negotiation ... land

. ~; ,

W Cgnf'VlpSI ilport '0 the Budg.t; Mt, H.K. Rep. JoD "413,
l03rd C~ng. lit S••• , 103 Congo lee. H5192, HS915 (AUgu.~ ,
1993) (provi.io~ of Houae ~ill a4opte4 1n final B~dget Act)
( n ~n(Arens;:. Mpert."). I

I

I

UI !eet!on 30i(j> (1) atates that, "If mutually exclueive
application. are aec:~ci tor tiling ..• , then the r::omrd.•• ;'on
_hill h&Ye ,hI luthor .•. the grant .uch licen••... t ' ugh
the use of .y.t.m of competit1v. biddinf . -
men;, Ok t.hi. '\f&'IS;"~PD." (limph&.il aade.) T.llingly, $ection
309(j) (1) dC.8 not require that the pee mu.e ~•• ~ompetiti~
bid~1nq. ~ut only that i~ ha. the authority to de ~c in ap ropri­
ate ca••a. T~t language. tog.th.r with the incQrpo~ation Qf
!ec::t:.1on. ~Og(j) (,) (AHdZ) and. 30&<j} (7) ('8) (11th. r.quirernent:. ot
thi. sub••ction") clearlY indicate. the le;1.lat~vQ int~n~ ~o

(ocneinued ... )
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other means in order to avoid mutual exolu8ivity in apPl!'cation
and ::'ic:eneing pt'oclec1ing8 11 can only mean chat .ettlement: (wh1ch
are the prOQuct of negotiation and whigh avoid. mutual • clu.1v1-
ty) are to be permitted uftdar oo~pat1tive biddini. '

!ne FCC'S propo.al h.~. i. contrary to those ItatutQry
requirements. Spec1fioal1y, the FCC pr~o&es chae aueti~n
applicants nWi~4 not b. permitted to ~ak. any major mod1fications
to their applioation_, including owner.hip chang•• or ohinge~ in
ths ident1fic:ation of partie. to b1dd1ng conBortia.·~ ~imi­
larly, the FCC atat•• ~hat the pOB~-aue~1on long-form ap 11e.­
1:1012:

I
I

must ~noluae ... a detailed explanat10n of the term.
an~ condition. and part1es involv.~ in any D~dding i
oon8ort1a, joint venture, par~ner5hip or other agre~­
ment they have entered inco relating to the eompeti~ive

bidding proce•• prior :0 the clo•• of biading. All I
.ygb arrmpgement' ;41; ~,.ntgraQ iptftRriQt to tba i

filing of the Short-tor; APplication. I I
I

In other wo:~., the FCC proposes that, onee the .hort-fo~ (pr~.
bid) application. are filQ~1 the Dartie. will be prohibit.d from
entering into joint ventures or other agreements ccnc.r=1~ their
b1~. However, until the ehort-form applicat10na are :11.~; the
part1ea cannot enter into settlement agreements. The li.ting of .
•hort-~orm applicant. tel:. the partie, w1th whom they mu~t
Bettle, i .•• , it list. all the applicant. for a .p.~~fio 11-
~en~•. ul Thu., the FCC proposes to prohibit ••ttl.m.n~. ~y
pr.v.nt~ng the formation of pOlt-filing joint venture. or\ .1milar
arrangement.. I

I
The proposal il 1ncon'1ltent with Q.otio~ 309(j). A~thOUgh

unexplained, it appear. ~o Q. motivated by ~evenue max1mi a~ion.
w~ch i3 prohibited. I~ cannot be reoonoiled w1~h Secti n
309(j) (6), as quoted above. rurther, 1e :epre.ent. poor ~ub11c

I-
UI ( 1 I... cont nue~) I

make mutually exelu.ivi~y only a prerequ1.ite to holding ~
auotion. and noe en. t~1gg.~in~ ,vent £0: a mandatory auc¢1on
aqainlt the wishe. of ••ttling app11canta. I

ll! ~.8cription, .43.

~ ~••c~iption••36 (emph.s18 added) .

~ SaA Oe.or~ptiQn, ~~23-24.
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policy, in that potential licensees wculd be arbitrarily p~ecl~a­

ad from .tructur1ng rational an~ competitive business arrange­
mQnta between them••lv•• once ~he pre-bid documen~s haQllbeen
filed.

I

I
Acc:ord1ngly, AIDS re..,ectfully reque.e. that aG' (1) perform

a thorough review of eh. FCC'. requeet for approval of ~t.

auction rule., (2) require the FCC to permit Designated !~ntiti.e
~o make only a nominal pre-auQtion qual1tying pa~nt, ~3)
reqUire the FCC to permit Oesignated Entit1•• make installment
payment. for all auctionable license. I (4l require the ~CC to
.l~minate ita auction penalty and activity rule., ~d (~) require
the FCC to aecept ••ttl.menta ~tween potential biddera !lfoZ' all
&uctionable licen.ee. I

i

R••pect.Eully submitted, \

L0~:t~
William J. P~~11n I

A;torney for the \
Aalociation at Ind8p.~.ne

O••ignated Intit1.a I

i
I
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